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discharged. Contract B is a distinct con-
tract; the unsuccessful bidders are not 
privy to it (Double N, page 5).

Fairness and equality  
between suppliers
Treating suppliers fairly and on an 
equal footing
…The Court held that an owner also 
had a duty to treat all bidders fairly and 
equally. Implying an obligation to treat 
all bidders fairly and equally is consistent 
with the goal of protecting and promoting 
the integrity of the bidding process, and 
benefits all participants involved. Such 
implication is necessary to give business 
efficacy to the tendering process (Double 
N, paragraph 107, citing Martel, 2000).

The duty of “fairness and equality” 
was recognized in Martel in part because 
it was thought to be “consistent with the 
goal of protecting and promoting the 
integrity of the bidding process.” (Double 
N, paragraph 52).

[There is an] implied obligation on the 
part of owners to treat all bids “fairly and 
equally.” This [obligation] had the necessary 
“obviousness” to meet, since contractors 
would not likely spend the requisite time 
and money on a bid without expecting that 

each bid would be treated fairly. (Double N, 
paragraph 32 citing Martel, 2000).

�Evaluation of bids on the basis  
of actual bid content 
All bids must receive equal treatment to 
protect the bidding process and, to that 
end, an owner must weigh bids on the 
basis of what is actually in the bid and not 
on the basis of subsequently discovered 
information (Double N, pages 3 and 4).

The best way to make sure that all 
bids receive the same treatment is for an 
owner to weigh bids on the basis of what 
is actually in the bid, not to weigh them 
on the basis of subsequently discovered 
information (Double N, paragraph 52).

Duty to accept only compliant bids 
An implied duty to accept only a com-
pliant bid was recognized by this Court 
in M.J.B. Enterprises. Speaking for the 
Court, Iacobucci found that this implied 
term was necessary to give “business effi-
cacy” to the tendering process (Double N, 
paragraph 106).

[We are bound] to accept only a com-
pliant bid and to treat all bidders equally 
and fairly. These implied terms are intend-
ed to ensure the integrity of the tendering 
process (Double N, paragraph 76).

Respecting the basic terms and 
conditions of the call for tenders:   
a) during the evaluation of bids, and b) 
while the contract is being carried out
Respecting the basic terms and 
conditions of call for tenders
By failing to insist on compliance with 
an essential term of the tender, the City 
of Edmonton breached its duty under 
Contract A to treat all bidders fairly and 
equally. The city cannot escape this fun-
damental obligation by postponing the 
fulfilment of its duty under Contract A to 
a time after Contract B has been entered 
into and then argue that Contract A is 
at an end. A variation from the essential 
requirements of the tender call at the 
time of awarding Contract B is unfair to 
the other bidders who could have ben-
efited from such variation earlier in the 
process (Double N, page 6).

�Investigation in assessing  
bid submissions
There is no reason why the parties would 
expect an owner to investigate whether a 

bidder will comply, when each bidder is 
legally obliged to comply in the event its 
bid is accepted (Double N, paragraph 51).

[There is no] implied duty requiring 
an owner to investigate to see if bidders 
will really do what they promised in their 
tender. To impose a duty on owners to 
investigate whether a bidder will comply 
with the terms of its bid would over-
whelm and ultimately frustrate the tender 
process by creating unwelcome uncertain-
ties (Double N, page 4).

Duty to take reasonable measures to 
ensure bid compliancy 
The obligation to accept only a compli-
ant bid would be meaningless if it did not 
include the duty to take reasonable steps 
to ensure that the bid is compliant (Double 
N, page 6 and paragraph 116).

[We have] the duty to take reason-
able care to accept only a compliant bid 
(Double N, paragraph 79).

[The] obligation to accept only a 
compliant bid requires that reasonable 
steps be taken to evaluate the bid for 
compliance before acceptance (Double 
N, paragraph 117). 

I think that reasonable steps that 
should be taken during the bid evaluation 
process include: 
	 •�checking what is easy to check  

(Double N, paragraph 114);
	 •�checking what was included in the call 

for tenders as an obligatory, essential  
or basic requirements; and

	 •�clarifying ambiguities and 
imprecisions.

Mere irregularities
A bid is substantially compliant if any 
departures from the tender call concern 
mere irregularities (Double N, para-
graph 110).

A promise to comply with the  
terms of the call for tenders
Nor is there any unfairness … when an 
owner accepts only a compliant option 
offered by a bidder where that option 
amounts to no more than a promise to 
comply given, again, the owner’s right 
to “insist on compliance” with the 
terms of the tender (Double N, para-
graph 80).  
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